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LEGISLATIVE INJUSTICE TO RAILWAYS. 



BY HENRY CLEWS. 



The chief trouble about the railroad legislation that we have 
hitherto had has been its demagogic character. The railroads 
represent, more than anything else, the fabulously-rich capitalists 
of this country. Every railroad company, in fact, is a combina- 
tion of capitalists, and to every legislative body an object of popu- 
lar attack because of the approbation of the large majority of 
voters who are comparatively poor. The incentive is very strong, 
therefore, on the part of so-called statesmen in State politics, to 
ingratiate themselves with the many by the advocacy of measures 
which appeal most strongly and directly to popular prejudices. 
The theory with people in general who think anything about 
railroad affairs, but who do not make a special or a scientific 
study of the subject, is that rates for passengers and freights 
should be kept within a range so as to return only enough for" 
fixed charges and fair interest on bonds. They are taught to be- 
lieve that the stocks of all the railroad companies were never paid 
for by the wealthy original owners, that the railroads have been 
built with the proceeds of the bonds/and that the stock is nothing 
but water. Hence they conclude that the earnings should not 
return more than four to five per cent, on the actual capital in- 
vested. They contend that the legislation by which the com- 
panies received their charters was largely obtained by unfair or 
fraudulent means. 

It is presumed, however, that legislatures have been reformed 
since most of the charters now in existence were acquired, and 
for this reason the present trustworthy representatives are dis- 
posed to take away what was improperly granted by their pre- 
decessors. A fair sample of this species of legislative reform and 
injustice has taken place in Iowa of late, and its execution is 
grinding down some of the Western properties to a non-dividend 
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level, which may ultimately throw the railroads subject to it into 
the hands of receivers. Some people carp at the legal decisions 
enforcing the law in these cases, as in the recent rulings of Judge 
Brewer. This, of course, arises both from ignorance of the law 
and from want of capacity to distinguish accurately between the 
law itself and the declaration of its execution. There are no 
grounds for the inference that Judge Brewer's decisions have 
been in any degree strained to favor the Granger element. I be- 
lieve his exposition of the law will be found in accordance with 
the spirit of the legislation, if tested by the interpretation of the 
highest tribunal. It is, therefore, beside the question, and 
merely juggling with words and phrases, to talk of error of judg- 
ment on the part of the court in this case. It may satisfy people 
who are hurt, to have a tangible object like Judge Brewer, upon 
whom they can vent their wrath, since an intangible object, like 
a defunct legislature, cannot be attacked, — it is like trying to 
clutch the ghostly dagger in the play. 

What is, then, to be done ? There is no evidence except the 
presumption of present legislators themselves that they are any 
better morally or more irreproachable or unapproachable than 
when Commodore Vanderbilt said he found it cheaper to buy a 
legislature, or the majority thereof, than to elect it. It is also on 
record that another great railroad magnate has testified that the 
stripe of politics which might happen to constitute the majority 
in one of those honorable bodies, did not appreciably affect the 
price necessary to purchase its vote in the interest of any great 
corporation. Thus it seems to have been demonstrated that pol- 
iticians have more virtue before than after election. It might, 
therefore, be legitimately inferred that the less money used in 
elections the better the chance of electing men who would really 
represent the masses; and, also, that the masses are harder to cor- 
rupt than their representatives chosen by the system in which 
money is used either directly or indirectly. So it appears that a 
change in the methods of State elections, at least, must precede 
any legislation not tainted with injustice at its very fountain-head. 
And this applies not only to railroad measures, but to all public 
measures. 

These reflections, however, are going deeper into the question 
which must be met sooner or later, than I had at first intended. 
The great and prominent injustice in State railroad legislation is 
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one of geographical necessity, owing to the nature of inter-State 
commerce. Hence one State forcibly, though indirectly, legis- 
lates for another. This is unconstitutional. 

The only remedy for this evil seems to be in Congressional 
legislation, as the conflict and discord of State laws on the subject 
only appear to lead to greater confusion with every additional 
enactment, and there is no possibility, that I can see, of harmon- 
izing them by any kind of arbitration. The variety is too large 
and the interests involved too diverse to . expect any satisfactory 
consummation of this kind. National legislation, therefore, is the 
only remedy. A higher power than State legislation furnishes is 
required to deal with the great railroad problem. The Inter-State- 
Commerce Act is a fair experiment in this direction, and although 
it requires modifications to bring it into greater harmony with the 
principles of equity, yet its practical outcome has far exceeded 
what was generally expected of it in good results, and the moun- 
tains of evil predicted for the experiment of its execution have 
generally diminished to the compass of ordinary hills, at least — 
if not mole-hills. With certain modifications in the anti-pooling 
clause and in the long- and short-haul clause, the act can be made 
to meet the ends of justice to the railroads, the farmers, and the 
interests of commerce better than all the enactments of both 
State and National legislatures of the past. With these clauses 
remaining intact, and the consequent free competition, many 
weak roads that have now reached a paying basis, with a fair share 
of traffic, must go into the hands of receivers. 

It is easy to see, by a little reflection, the result to which this 
would lead. It would cause an era of consolidations, and subse- 
quently put the whole railroad system into the hands of a few 
wealthy corporations, with a fair ultimate prospect of centraliza- 
tion, or into a few mammoth trusts for the whole country, that 
could make rates according to their arbitrary will. The telegraph 
service may be said to be already there; and why can the railroad 
system not " get there all the same " ? It seems to be generally ac- 
cepted that the Inter-State Act must stand. No person who has 
reflected on the circumstances of its enactment, and the careful 
deliberation connected therewith, can entertain the idea that there 
is any probability of its repeal in the near future. The railroad 
managers have accepted, with good grace, the situation imposed 
by the law, thereby showing that they are good, conservative citi- 
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zens, and are not disposed to quarrel with the inevitable. But 
they are keenly alive to the hardships involved in the practical 
working of the clauses referred to, and, while wishing to preserve 
the act in its entirety, they would like to see those clauses so 
modified as to remove the pressure. 

Nothing would seem fairer to the ordinary reasoning mind than 
that to the railroad companies themselves should be accorded the 
power and the liberty of making an equitable division of traffic 
revenue. This is, virtually, what the fifth section (called the 
anti-pooling clause) of the Inter-State Act prohibits, stated in 
the simplest form. It seems, at first blush, unreasonable and 
unjust to legislate against such a seemingly fair agreement. In 
fact, it appears to be a harsh interference with the freedom of the 
citizen to enter into a contract. But a study of the history of 
pooling arrangements exhibits the matter in a different light. 
These agreements, with few, if any, exceptions, have been of the 
nature of that proverbial pie-crust which was made to be broken. 
They have all been broken. They have been of the nature of a 
law without a sanction. There has been no adequate penalty to 
enforce the fulfilment of the agreement, which degenerated into 
a mere farce to those who understood it, and became a delusion 
and a snare to the few who were simple enough to regard it 
seriously. So, when looked at in the light of these historic 
events, the anti-pooling clause, after all, is not much of an 
injustice. It simply prohibited the periodical farce of the man- 
agers' meetings at Commissioner Fink's office — which Mr. Fink 
himself euphoniously termed " love-feasts." 

A clause that would afford every railroad not built for ulterior 
purposes, like the "West Shore, Nickel Plate, and certain others, 
a chance to get a fair and living share of traffic, or that would 
provide a modified pooling system enforced by a large enough 
penalty to insure specific performance, would probably make the 
Inter-State Law generally acceptable to all parties affected by its 
execution. The recent meeting of railroad managers at Mr. 
Pierpont Morgan's residence proved that the controlling spirit of 
the railroads has been brought into harmony with the main 
features of the Inter-State Law, although the railroad managers 
were strongly opposed to it, when it was enacted. This shows that 
there is nothing like practical experience to test the wisdom of a 
law. The best theories, in this instance, have proved signal failures. 
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One great difficulty that present railroad legislators have to 
contend with is the evil methods of railroad building and exten- 
sion. A great deal of the mileage of the last two years has been 
premature, and doubtless for speculative purposes. Most of it 
has been constructed, however, by old companies who had good 
credit to float bonds and could raise all the money required. 
Hence there has been but little financial embarrassment arising 
from the too rapid construction. But people are beginning to find 
out that a great deal of this building has been in the interest of 
speculative directors and their friends, who, for a mere song, had 
bought up barren lands, considered worthless because there was no 
means of transportation. But these lands soon become immensely 
valuable for sites of villages, towns, and cities. The construction 
companies by which these roads were generally built, raised the 
cost to the highest possible figures, in order, I fear, to make divi- 
dends for the construction stockholders. It is noteworthy that 
the directors connected with these construction schemes have been 
exceedingly prosperous, while the stockholders of the roads have 
grown poor in an inverse ratio. The dividends of the latter have 
disappeared. The new mileage for the past year, much of which, 
I apprehend, has been made on this principle, was about twenty- 
one thousand miles, which is greater than the entire mileage of 
Great Britain. There should be additions to the Inter-State 
Law, or a special law regulating the methods of construction com- 
panies, which are probably doing more to demoralize the railroad 
system — and doing it very insidiously, too — than any other factor 
connected with these great arteries of the country's prosperity. 

Legislative reform is greatly needed in the matter of railroad 
reports, especially for the safety of investors, and to prevent 
speculative abuses among railroad officials and their friends and 
favorites. There should be statements issued annually, or per- 
haps more frequently, upon the truth of which everybody might 
rely. These should be sworn statements, and should bear the 
signatures of at least three of the directors. These directors 
should be required to call to their aid expert accountants, and 
should have placed at their disposal all the books of the company 
or corporation and all the other papers necessary to verify the 
accuracy of their report. The correctness of the statement, when 
issued, would then be a foregone conclusion, and an investor in 
London, Paris, or Berlin could buy or sell on his own judgment, — 
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an experiment which, under existing arrangements, might prove 
very costly. It is proverbial that a railroad statement now is de- 
fective in the most essential particulars, and, to put it mildly, 
usually covers a multitude of sins. According to one plan ap- 
proved by railroad companies, the statement published to-day, for 
instance, is made to show a surplus of many millions, but there is 
nothing said about an open construction account to which the 
surplus is debtor. On this favorable showing (with this suppressio 
veri) the stock goes up and the insiders quickly unload upon the 
investment public. The following statement, which comes out 
six months later, shows that the surplus has been used to settle 
the construction indebtedness. The surplus has disappeared ; 
consequently the stock suffers a serious decline. Those who 
bought on the strength of the large surplus sell out, on being in- 
formed of its distribution. Then the inside sharks come forward 
again and purchase at reduced prices, probably at a depreciation 
of from ten to fifteen points or more, and keep their stock until the 
next periodical appearance of the bogus surplus. Thus the in- 
siders grow rich, while the outsiders become poor. The only 
remedy for this abuse is a sworn statement at regular intervals, 
and if the directors should commit perjury, they would render 
themselves liable to state-prison : if a few of them should be 
tempted to fall into the trap, and be made examples of in this 
way, nothing would do 'more to work a speedy reform in this con- 
temptible method of book-keeping. 

I would also suggest a change in the character of the di- 
rectors. Those usually chosen for this office now are men who 
have vast interests of their own, more than sufficient to absorb 
their entire time and thoughts. They are selected mainly, on ac- 
count of their high-sounding names, to give tone to the corpora- 
tion and solidify its credit, in order that the lambs of speculation 
may have proper objects in whom confidence can be reposed and 
no questions asked. The management of the affairs of the cor- 
poration is frequently intrusted to one man, who runs the busi- 
ness to suit his own individual interests. 

I would also suggest that chairs be instituted in several of our 
colleges, to be filled by professors who have passed through all the 
principal departments of a railroad-office experience. And in addi- 
tion they should be possessed of a good literary and scientific edu- 
cation. These general experts in railroad matters should have 
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in charge the education of young men, and award diplomas to 
them as Expert Kailroad Directors. Then I would make it in- 
cumbent upon every railroad company to have one or more of these 
graduates in every directory, at a salary, say, equal to that of a 
Senator or Member of Congress. Every such director should know 
thoroughly all there is to know about railroad book-keeping, rail- 
road building, and railroad management generally. His position 
should be raised to the dignity of a profession, and his diploma 
awarded only on the most searching examination of his qualifica- 
tions for the office. The position should be made as desirable and 
attractive as that of any of the learned professions ; capability and 
character being the principal tests of fitness for the selection to 
any vacancy. 

There should also be public accountants, who have passed 
through the same course and discipline, to be called upon to ex- 
amine the books of every corporation at the making up of any re- 
port for publication. To these reports their official signatures 
should be attached. All official delinquencies could then be 
met with condign punishment and perpetual disgrace, so that 
all but those who have the strictest confidence in their own integ- 
rity would be deterred from seeking the office. The principal 
idea would be to make the offices I suggest such that the honor, 
rather than the emoluments, would attract eligible incumbents. 
Students passing through such a collegiate course as this might 
also be required, as a means of greater practical efficiency, to go 
through a practical course of a year or two in a railroad office, 
with frequent opportunities of going over and examining the 
road, as well as making trips of inspection over all the trunk 
lines, for special information and instruction. 

Thus equipped, directors and accountants would be qualified 
authorities upon whose judgment the public could rely. I think 
the experiment might be appropriately commenced in Colum- 
bia College, Leland Stanford's new university, and Vanderbilt 
University. 

To return, however, to the strictly legislative aspect of this 
question, it would seem that State railroad legislation is doomed 
to unpopularity, as recently indicated in the rejection of the bill 
reducing tariffs by the Nebraska Senate, and the rumored inten- 
tion of the Iowa Commissioners to favor a higher schedule. As 
I have intimated above, therefore, a comprehensive measure by 



326 THE NORTH AMERICAN REVIEW. 

Congress is needed, which would form a kind of digest, briefly 
embracing anything that might be good in the present State laws 
and rejecting the rest. 

In framing such a measure, it would be judicious for Congress 
to avail itself of the advice of some of our best jurists, in addition 
to those of its own body — such, for instance, as the two Fields, 
Cooley, Evarts, Noah Davis, and others. Then we might have 
a railroad measure that would compare, in point of wisdom, 
with some of the best parts of the Code Napoleon or the code of 
Louisiana. 

Heuey Clews. 



